Date:
Time:

Location:

CITY OF

Burlingi‘on

Regular Meeting of Council
Addendum

April 18, 2023
9:30 am
Council Chambers Level 2, City Hall

City Council meetings are conducted using a hybrid model, allowing members of
Council, city staff and the public the option of participating remotely or in-person. The meeting will
be live web streamed and archived on the city website.

10.

14.

Delegations:

10.1

10.2

10.3

Nicholas Leblovic will speak regarding Integrity Commissioner —
Investigation of a Code of Conduct Complaint Against A Member of the
Committee of Adjustment — Nicholas Leblovic (CL-09-23)

Jim Thomson will speak regarding Renovation and Conversion of the
former Robert Bateman Highschool — Tender Award (EICS-01-23)

Jim Thomson will speak regarding Integrity Commissioner —
Investigation of a Code of Conduct Complaint Against A Member of the
Committee of Adjustment — Nicholas Leblovic (CL-09-23)

Urgent Business:

14.4

Call on the Province of Ontario to Fund the Third-Party Audit Program
(ADM-05-23)

Whereas the Province of Ontario has committed to supporting
municipalities in achieving their housing targets, while promoting
financial sustainability;

and

Whereas the Province of Ontario has committed to ensuring
municipalities are “kept whole” for any impact to their ability to fund
housing enabling infrastructure because of Bill 23, More Homes Built
Faster Act, 2022; and

Whereas a third-party review showed the financial impact resulting from
the changes outlined in Bill 23 on the Development Charges and
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Community Benefit Charges to be $36.6 million and $336 million on
parkland for the City of Burlington; and

Whereas assessment growth alone from new homes will not cover the
loss in development charge and parkland revenue; and

Whereas development in built up areas with some existing infrastructure
will also not account for all the costs of new growth, including the need
for new parks, transit, community amenities and more community
infrastructure that will be required on top of roads, water, and
wastewater, to make new communities complete and liveable.

Therefore, be it resolved that; Burlington City Council calls on the
Province of Ontario to fund the third-party audit program as soon as
possible in order validate and provide provincial funding to address the
City Burlington’s growth-related revenue shortfalls created by recent
legislation changes; and

Further that a copy of this motion be sent to the Premier of Ontario; the
Minister of Municipal Affairs and Housing, Steve Clark; the Minister of
Finance, Peter Bethlenfalvy; Minister of Red Tape Reduction, Parm Gill;
Natalie Pierre, MPP Burlington; and Effie Triantafilopoulos, MPP
Oakville North-Burlington; Halton Region; the Association of
Municipalities of Ontario; and the Ontario’s Big City Mayors.

19. Motion to Receive and File Information Items:

19.2

19.3

Correspondence from Nicholas Leblovic regarding Integrity 4-22
Commissioner — Investigation of a Code of Conduct Complaint Against

A Member of the Committee of Adjustment — Nicholas Leblovic (CL-09-

23)

Delegation notes from Jim Thomson regarding Renovation and 23-35
Conversion of the former Robert Bateman Highschool — Tender Award
(EICS-01-23)
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—_— e ADM-05-23

Burlington

Motion Memorandum

SUBJECT: Call on the Province of Ontario to Fund the Third-Party
Audit Program

TO: Mayor and Members of Council
FROM: Mayor Marianne Meed Ward
Date to Committee: N/A
Date to Council: April 18, 2023

Motion for Council to Consider:

Whereas the Province of Ontario has committed to supporting municipalities in
achieving their housing targets, while promoting financial sustainability; and

Whereas the Province of Ontario has committed to ensuring municipalities are “kept
whole” for any impact to their ability to fund housing enabling infrastructure because of
Bill 23, More Homes Built Faster Act, 2022; and

Whereas a third-party review showed the financial impact resulting from the changes
outlined in Bill 23 on the Development Charges and Community Benefit Charges to be
$36.6 million and $336 million on parkland for the City of Burlington; and

Whereas assessment growth alone from new homes will not cover the loss in
development charge and parkland revenue; and

Whereas development in built up areas with some existing infrastructure will also not
account for all the costs of new growth, including the need for new parks, transit,
community amenities and more community infrastructure that will be required on top of
roads, water, and wastewater, to make new communities complete and liveable; and

Therefore, be it resolved that; Burlington City Council calls on the Province of Ontario to
fund the third-party audit program as soon as possible in order validate and provide
provincial funding to address the City Burlington’s growth-related revenue shortfalls
created by recent legislation changes.

And further that a copy of this motion be sent to the Premier of Ontario; the Minister of
Municipal Affairs and Housing, Steve Clark; the Minister of Finance, Peter Bethlenfalvy;
Minister of Red Tape Reduction, Parm Gill; Natalie Pierre, MPP Burlington; and Effie
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Triantafilopoulos, MPP Oakville North-Burlington; Halton Region; the Association of
Municipalities of Ontario; and the Ontario’s Big City Mayors.

Reason:

In late 2022, the Province committed to “ensuring municipalities are kept whole for any
impact to their ability to fund housing enabling infrastructure because of Bill 23”. To
date, no further information has been provided. Without this funding, it is inevitable that
growth related projects will be delayed, and it will become necessary to use tax
supported funds to ensure growth-related infrastructure is provided for complete
communities.

As part of their pre-budget submission, Ontario’s Big City Mayors called on the Province
to keep “municipalities whole, dollar-for-dollar” after completion of the third party audits.

The unintended consequences of Bill 23 are a significant reduction in development
charge funding and other development funding necessary to pay for community
infrastructure such as community centres, fire halls, parks, trails, libraries and more that
is required to support and create complete communities in Burlington.

Outcome Sought:

The Province of Ontario funds a third-party audit of the City’s development charges and
park dedication impact analysis reviews in order validate and provide provincial funding
to address the City Burlington’s growth-related revenue shortfalls created by recent
legislation changes.

Vision to Focus Alignment:
(check those that apply)

M Increase economic prosperity and community responsive city growth

LI Improve integrated city mobility

M Support sustainable infrastructure and a resilient environment

[] Building more citizen engagement, community health and culture

[] Deliver customer centric services with a focus on efficiency and technology
transformation
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Motion Seconded by: Councillor Paul Sharman, Ward 5
Share with Senior Staff M

Approved as per form by the City Clerk,
Reviewed by the City Manager - In accordance with the Code of Good Governance,
Council-Staff Relations Policy and an assessment of the internal capacity within the City
to complete the work based on a specific target date (quarter/year).

Comments:

City Clerk: none

City Manager: none



Nicholas Leblovic

By Email

April 16, 2023

Kevin Arjoon
Clerk, City of Burlington
26 Brant St.
Burlington ON, L7R 326

Delegation to Council-Report CL-09-03

Good afternoon, Kevin.

| am writing to you concerning my delegation to Council on Tuesday April 18. As you are
aware this matter relates to a Report from the Integrity Commissioner concerning a Code
of Conduct complaint made against me in relation to my participation in a Committee of
Adjustment hearing on December 12, 2022.

As | understand it your procedures only allow 5 minutes’ speaking time for delegations to
Council. However, this situation is somewhat different. Due to the complexity of the
issues to be addressed | do not believe that | can address them adequately in such short
a time.

If a complaint were to be brought against a member of Council, the member would be
provided with much more than 5 minutes to respond. | am therefore requesting
accommodation in my case of 15 minutes’ speaking time. | believe that this additional
time is required for me to provide meaningful input on this matter.

As | will have to tailor my presentation to the time permitted, | would appreciate it if you
could get back to me on this matter on April 17.

You can reach me by phone at ||| Gz

Thank you.
N7 Leblovic

Nicholas



CL-09-23 Nicholas Leblovic delegation notes

Speaking Notes for Delegation to Burlington City Council re Inteqgrity Commissioner
Report-CL-09-03-April 18. 2023

1. Outline of Facts

e COA Meeting-December 12, 2022-last meeting year; 14 matters; over
1000 pages of material to review; meeting lasted over 8 hours.

e The last application related to proposed conversion of garage in a
Historical home into a secondary dwelling unit.

e Material reviewed included a Planning Justification Report prepared by
Applicant’s planner, a report of Planning Staff and a Heritage Impact
Assessment prepared for application for approval of Heritage Committee
for the conversion. The Heritage Impact Study was referenced
extensively in the Staff Report.

¢ | noted an inconsistency between the Site Plans included in the Planning
Justification Report and the commentary in the Heritage Impact
Assessment concerning the basement of the main house-specifically the
Site Plans showed only a laundry room and general basement area while
the Heritage Impact Study stated that the basement included a bedroom,
a bathroom and a sitting room.

e | was concerned with this discrepancy as one of the key factors in a
minor variance application is the potential negative impact on the
neighbourhood and lack of adequate parking space for the occupants.

e The Applicant’s representative was a junior planner at Urban in Mind. |
pointed out the discrepancy and asked that she resolve the discrepancy.
She indicated that she was not familiar with the Heritage Impact Study
even though a representative of Urban in Mind had represented the
Applicant before the Heritage Committee.

e She then suggested several alternative reasons for the discrepancy
none of which made any sense.

e | then suggested that she request a deferral or adjournment of the
hearing in order to address the discrepancy, which she declined.

e When it was time to make a decision, | stated that the Applicant’s
representative was not adequately prepared for the hearing and that her
suggested rationale for the discrepancy was not credible. | also noted
that | was advised by neighbours of the Applicant of the existence of the
living space in the Applicant’s basement.

2. Overreach and Errors by IC
e |C does not have authority to determine the rules and procedures of the
COA; however, under the guise of enforcing the code of conduct, this is in
fact what he has done.




e He determined that my referencing the Heritage Impact Study was
improper. | submit that the Study was extensively referenced in the Staff
Report and so it was appropriate and relevant to the hearing.

e He determined that hearsay evidence cannot be introduced at a COA
hearing. No authority cited for that finding and wrong at law. Refer to
section 15(1) of the SPPA.

What is admissible in evidence at a hearing
15.(1) Subject to subsections (2) and (3), a tribunal may admit as evidence at a hearing,
whether or not given or proven under oath or affirmation or admissible as evidence in a

court,

(a) any oral testimony; and
(b) any document or other thing,

relevant to the subject-matter of the proceeding and may act on such evidence, but the
tribunal may exclude anything unduly repetitious.

Reference Article Evidence in Administrative Proceedings

Reference confirmatory legal opinion from Guy Giorno.

He determined that it was improper for me to introduce evidence that | had
obtained separately from the hearing. He ignores or isn’t aware of the site visit
process recommended or mandated by all Ontario COAs and that COA members
regularly introduce evidence obtained from site visits.

He determined that the Applicant had an unqualified legal right to a secondary
dwelling unit in her home. This is incorrect as the Burlington Zoning
By-law contains preconditions to such rights. It is the obligation of the COA to
determine if these preconditions had been met. A copy of the applicable Zoning
bylaw provisions is enclosed with these speaking notes.

Worst of all he determines that breach of these rules of procedure or evidence
automatically translates into breaches of the code of conduct.

This approach by the IC is not limited to the COA but should be read as applying
to proceedings of all City Committees as well as those of City Council itself.

No Interview with IC

Notwithstanding the comments in the IC Report about his process being governed
by procedural fairness and attempting to find a resolution to the issue, | found the
whole approach by the IG to be hostile and adversarial. The best example of this
is that at no time did he offer me the opportunity for an interview and required all
communications to be in writing.




CL-09-23 Nicholas Leblovic delegation notes

Evidentiary Rules and Trends in Administrative Proceedings — Implications for the Defence
Melissa J. MacKewn*

In Ontario, the Statutory Powers Procedure Act’® [SPPA] gives tribunals broad
jurisdiction to admit evidence that would be presumptively inadmissible in civil proceedings,
including hearsay evidence. The two main limits on this jurisdiction concern privilege and
procedural fairness rights. Section 15(2) of the SPPA makes privileged evidence inadmissible,
while the duty of procedural fairness may operate to exclude hearsay evidence in some contexts.
Beyond the SPPA framework that applies to virtually every administrative hearing in Ontario,
many tribunals have taken advantage of their ability to control their own process by establishing
their own Rules of Practice with associated policies in respect of the evidence that is admissible
at their hearings. Parties to administrative hearings are therefore faced with the challenge of
navigating a unique and fluid set of evidentiary rules.

Unlike the civil context where parties have reciprocal discovery rights, respondents in the
administrative law environment are navigating an uneven playing field. Regulators enjoy
extensive powers to compel testimony, documentary production, and detailed lists of respondent
witnesses and their anticipated evidence. Respondent’s do not have such powers, and rely on the
prosecution’s disclosure obligations for information about the case.

This paper explores five topics in connection with evidentiary rules that operate
differently in the administrative as compared to the civil context: 1) the ability to compel
testimony; 2) the limited protection against subsequent use of such testimony in the hearings for

which it was gathered; 3) the use of hearsay evidence; 4) the approach taken to admitting expert

! Melissa MacKewn is a partner at Crawley MacKewn Brush LLP. Melissa would like to thank Savitri Gordian for
her assistance in preparing this paper.
2 RS0 1990, ¢ S.22.
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evidence; and 5) the defence challenges raised as a result of the expanding requirement on

respondents to “disclose’ their defence to Staff prosecutors in advance of hearings.

Power to Compel Testimony

The frequent admission of compelled testimony obtained through the exercise of an

administrative body’s investigatory powers and reliance on that evidence as part of the

prosecution’s case poses strategic and practical questions for respondents. Pursuant to section 33

of the Public Inquiries Act, 2009, a broad array of administrative bodies have the authority to

compel examinations. These include the College of Teachers® the Ontario Architects

Association,* and Professional Engineers Ontario.> Section 33 of the Public Inquiries Act, 2009

states:

33. (1)
[..-]
Power to summon witnesses, papers, etc.
(3) The person or body conducting the inquiry may require any person by summons,
(a) to give evidence on oath or affirmation at the inquiry; or
(b) to produce in evidence at the inquiry such documents and things as the person
or body conducting the inquiry may specify,
relevant to the subject matter of the inquiry and not inadmissible in evidence under
subsection (13). 2009, c. 33, Sched. 6, s. 33 (3).
[...]
Privilege
(13) Nothing is admissible in evidence at an inquiry that would be inadmissible in a
court by reason of any privilege under the law of evidence.

The Ontario Securities Commission (“OSC”) has analogous powers under sections 11

and 13 of the Securities Act®, which state:’

® Ontario College of Teachers Act, 1996, SO 1996, ¢ 12, s 36(4).
* Architects Act, RSO 1990, ¢ A.26, s 38(2.1).

® Professional Engineers Act, RSO 1990, ¢ P.28, s 33(2.1).

® RSO 1990, ¢ S.5.

" Law Society Act, RSO 1990, ¢ L.8, s 49.3(2).



Investigation order
11. (1) The Commission may, by order, appoint one or more persons to make such
investigation with respect to a matter as it considers expedient,
(a) for the due administration of Ontario securities law or the regulation of the
capital markets in Ontario; or
(b) to assist in the due administration of the securities or derivatives laws or the
regulation of the capital markets in another jurisdiction.
[...]
Right to examine
(4) For the purposes of an investigation under this section, a person appointed to make
the investigation may examine any documents or other things, whether they are in the
possession or control of the person or company in respect of which the investigation is
ordered or of any other person or company. 1994, c. 11, s. 358.

Power of investigator or examiner

13. (1) A person making an investigation or examination under section 11 or 12 has the
same power to summon and enforce the attendance of any person and to compel him or
her to testify on oath or otherwise, and to summon and compel any person or company to
produce documents and other things, as is vested in the Superior Court of Justice for the
trial of civil actions, and the refusal of a person to attend or to answer questions or of a
person or company to produce such documents or other things as are in his, her or its

custody or possession makes the person or company liable to be committed for contempt
by the Superior Court of Justice as if in breach of an order of that court.

The extensive powers enjoyed by most regulatory investigators to compel testimony and
require the disclosure of documents and information, together with the broad authority to admit
such evidence for use against respondents in administrative hearings, poses numerous defence
challenges. To put matters in context, these challenged are particularly significant given the high
stakes at play in many administrative hearings — which can include large fines of more than $1
million, virtually unlimited disgorgement orders, one-sided costs, severe reputational damage,
and the loss of professional licenses and livelihoods.

In short, respondents are compelled to cooperate by providing all of the information
sought by investigators, which can be used against them in the ultimate proceeding. Yet, unlike
both civil cases governed by provincial Rules of Civil Procedure, and criminal cases governed by

both the Charter and Criminal Procedure Rules, the evidentiary rules in administrative hearings



are lax and often appear inconsistently applied. Further, while respondents receive disclosure,
they have no pre-hearing discovery rights.

Moreover, the protections against subsequent use of incriminating compelled testimony
in provincial and federal Evidence Acts are largely inapplicable in administrative proceedings.
Section 9 of the Ontario Evidence Act states:®

Witness not excused from answering questions tending to criminate

9. (1) A witness shall not be excused from answering any guestion upon the ground that
the answer may tend to criminate the witness or may tend to establish his or her liability
to a civil proceeding at the instance of the Crown or of any person or to a prosecution
under any Act of the Legislature. R.S.0. 1990, c. E.23, s. 9 (1).

Answer not to be used in evidence against witness

(2) If, with respect to a question, a witness objects to answer upon any of the grounds
mentioned in subsection (1) and if, but for this section or any Act of the Parliament of
Canada, he or she would therefore be excused from answering such question, then,
although the witness is by reason of this section or by reason of any Act of the Parliament
of Canada compelled to answer, the answer so given shall not be used or receivable in
evidence against him or her in any civil proceeding or in any proceeding under any Act of
the Legislature. R.S.0. 1990, c. E.23,s. 9 (2).

Both the College of Physicians and Surgeons and the Ontario Securities Commission
have interpreted the provision as allowing the use of the compelled testimony of a respondent
against that respondent in the same proceeding in respect of which it was obtained.® As the
College of Physicians and Surgeons held:*

The Committee concluded that the protection contained in s.9(2) is a narrow exception

and that it does not apply or result in the exclusion at a discipline hearing of relevant

evidence given by a physician responding to questions as required under the physician’s
duty to co-operate with the College as regulator.

® RSO 1990, c E.23.

° Ontario (College of Physicians and Surgeons of Ontario) v Jain, 2012 ONCPSD 30; Re Boock (2010), 33 OSCB
1589.

19 Ontario (College of Physicians and Surgeons of Ontario) v Jain, 2012 ONCPSD 30 at 8-9.

10



The law is not clear about what circumstances must exist for s. 9(2) to apply in an
administrative context. In particular, with respect to securities law investigations, the Ontario
Securities Commission has the power under ss 17(1) and (2.1) of the Securities Act to share
compelled testimony with law enforcement, regulatory and other governmental agencies. The
interaction between that provision and the protection of the Ontario Evidence Act has not been
fully tested.

Because the scope of the ability to disclose such compelled testimony is somewhat
unclear, as is the potential future use of that testimony, it is critical that respondents (“targets”)
and witnesses be well prepared prior to their interview. This can be a challenge given that pre-
disclosure is generally not provided in advance of the interview. It is also critically important to
invoke s 9(2) on the record at the outset of a compelled interview in order to protect (as much as
possible) against the testimony from being admitted in other concurrent criminal, civil or

regulatory proceedings.**

Use of Hearsay Evidence

As identified above, the admission of the transcript of the compelled evidence of a
respondent in a hearing as evidence against that respondent is a development in the
administrative context that has added to the difficulty of defending such cases. Transcripts are, of
course, hearsay, but section 15(1) of the SPPA makes hearsay presumptively admissible:

Evidence

What is admissible in evidence at a hearing

15.(1)Subject to subsections (2) and (3), a tribunal may admit as evidence at a hearing,

whether or not given or proven under oath or affirmation or admissible as evidence in a
court,

11 Section 13 of the Charter and s 5(2) of the Canada Evidence Act provide similar protections: Stryland (Litigation
guardian of) v Yazadanfar, 2011 ONSC 3842 at para 23 (Div Ct).

11
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(a) any oral testimony; and

(b) any document or other thing,
relevant to the subject-matter of the proceeding and may act on such evidence, but the
tribunal may exclude anything unduly repetitious.

The admission of hearsay evidence has been approved of, and even encouraged, by the
Divisional Court. In Rex Diamond Mining Corp. v Ontario (Securities Commission), the
Commission admitted letters related to demands for payment in respect of mining leases from
Sierra Leonese government officials for the truth of their contents without requiring the authors
to testify as to their content or, conversely, allowing the respondents to cross-examine the
authors. The content of the letters was central to the Commission’s ultimate decision. In
dismissing the appeal on that ground, the Divisional Court stated: “the Commission is expressly
entitled by statute to consider hearsay evidence...Hearsay evidence is not, in law, necessarily
less reliable than direct evidence”.*

The Federal Court of Appeal, while interpreting a federal provision in the Public Service
Modernization Act that is the equivalent of s 15(1) of the SPPA, has held that it is an error of law
for administrative decision-makers to refuse to admit evidence simply on the basis that it is
hearsay: ™

In characterizing the use of hearsay evidence to establish a material fact as an

adjudicative error, the adjudicator was articulating a principle which is at odds with

paragraph 226(1)(d) of the PSLRA which provides that an adjudicator may accept any
evidence, whether admissible in a court of law or not. The adjudicator is not bound to
accept hearsay evidence but he cannot reject it out of hand simply because it is hearsay.

The issue is whether it is reliable. In this respect, we note that there are elements of

information contained in the letter from Crown counsel’s office which are not

contradicted and do not appear to be controversial. It was unreasonable, and an error of

law, for the adjudicator to conclude that evidence was not to be considered simply
because it was hearsay. [emphasis added]

1212010] O.J. No. 3422 at para 4.
13 Canada (Attorney General) v Basra, 2010 FCA 24 at para 21.
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Concerns about the reliability of hearsay evidence instead go to weight and, in the
administrative law context, these concerns are primarily addressed under the rubric of procedural
fairness and by reference to the concept of corroboration.

By way of example on the issue of the admissibility of the transcripts of a respondent’s
compelled testimony, the practice of the OSC used to be that the interview transcripts of third-
party witnesses would be admitted only if that witness was not testifying. The Commission
would refuse to admit the transcript of a respondent who was choosing not to testify, for reasons
of procedural fairness (see, for example, Xanthoudakis v Ontario (Securities Commission), 2011
ONSC 4685 (Div Ct).)

However, the recent trend before the OSC (though there are numerous contradictory
decisions on the point), has been to relax the limitations on the use of compelled evidence. The
OSC now tends to refuse to allow Staff counsel to read into evidence the transcript of a
respondent who agrees to testify and be cross-examined at the hearing. In this circumstance, the
witness will of course be subject to impeachment if his or her testimony is inconsistent with the
transcript evidence. The Commission will admit transcripts of compelled testimony if a
respondent declines to testify at the hearing.** The result is that, in effect, the transcript can
always be used by the prosecution.

This was the approach followed in Re Agueci,'® a case involving accusations of insider
trading against several respondents. The Commission admitted transcripts of compelled
examinations only for the respondents who chose to not testify.® In Re Donald, the Commission

held:’

1 Re Morgan Dragon Development Corp. (2014), 37 OSCB 4141 at paras 35-37.
15 (2015), 38 OSCB 1573.

1% Ibid at paras 34-35.

17(2012), 35 OSCB 7383 at para 34.
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Staff requested that they be permitted to read excerpts of the transcript of their compelled
examination of Donald into the record of the hearing. We determined that as Donald
intended to testify on his own behalf, his direct testimony would provide us with the best
evidence. We therefore decided that Staff would not be permitted to read in excerpts of
their compelled examination of Donald, with the exception that Donald’s prior evidence
given under oath could be used in cross-examination to impeach his testimony. We also
decided that, in the event that Donald chose not to testify, it would be open to Staff to

read-in excerpts of the transcript of his compelled examination. Donald did testify as a

witness on his own behalf, and Staff did not read in excerpts from his examination

transcript, other than during their cross-examination of Donald.

The fact that the respondent’s own compelled hearsay evidence may be admitted even if
the respondent chooses not to testify can have a significant effect on defence strategy. It is
generally accepted that the prosecution cannot compel a respondent to testify at the hearing — the
respondent must make a tactical decision whether it is advantageous to testify in his or her own
defence and be subject to cross-examination on that testimony. Notably, the respondent to an
administrative hearing is already at a substantive disadvantage, as the prosecution is already in
possession of a transcript of compelled testimony that can be used for the purposes of cross-
examination, an advantage that does not exist in the criminal context.'®

However, where the transcript of a compelled examination under oath will be admitted
into evidence anyway, that choice has been effectively removed. The prosecution will have the
benefit of testimony given under oath, in the nature of cross-examination, whether or not the
respondent chooses to testify. The prosecution will potentially be able to pick and choose the
most damaging evidence for use at the hearing. Faced with an already damaging record, a
respondent must testify to clarify and explain the compelled testimony and to limit its use at the

hearing. In doing so, the respondent loses any meaningful right to silence and opens the

floodgates of further cross-examination.

'8 The respondent faces a further disadvantage in that the compelled testimony is given in somewhat of a vacuum.
The prosecution has not clearly articulated its case, so the testimony can often be given and taken out of context.

14



Expert Evidence in Administrative Hearings

The issue of whether expert evidence can or should be called before “specialized”
tribunals is a difficult one that does not appear to have been approached with a great deal of
consistency by many tribunals.

The Mohan test for the admissibility of expert evidence features four elements: relevance,
necessity, absence of an exclusionary rule, and a properly qualified expert. The Mohan test is
widely cited by Ontario tribunals, but the specialized and expert nature of administrative
tribunals means that parties seeking to admit expert evidence often fail to pass the necessity
criterion in Mohan. For example, the OSC has consistently taken a narrow approach to the
admission of expert evidence on the issue of ‘materiality’ (as defined in Ontario securities laws).
Conversely, in civil cases, the recognized complexity of determining materiality has resulted in
extensive reliance on expert evidence.™

The rationale for the excluding expert evidence on materiality is that the OSC has
sufficient expertise so that the third Mohan criterion, necessity, is not met:?

The Commission held in Coventree that determining questions such as whether a fact is a

"material fact" or whether a "material change" has occurred within the meaning of section

75 of the Act "are matters squarely within our expertise as a specialized tribunal™

(Coventree, supra, at para. 157). On appeal, the Ontario Divisional Court held that it is

"beyond question that the interpretation of material change under the Securities Act and

the Commission's discretionary application of its public interest jurisdiction under s. 127

of the Securities Act are issues falling within the specialized expertise of the Commission

(Cornish v. Ontario Securities Commission, 2013 ONSC 1310 ("Cornish") at para. 34).

The Court noted that "[t]he Commission has repeatedly held that, as an expert tribunal, it

does not require evidence from experts or investors in order to determine questions of
disclosure and materiality” (Cornish, supra, at para. 58).

19 Sharbern Holding Inc. v Vancouver Airport Centre Ltd., 2011 SCC 23 at para 87; Harris v Leikin Group Inc.,
2013 ONSC 1525 at para 404 (Sup Ct).
% Re Crown Hill Capital Corp. (2013), 36 OSCB 8721 at para 124.

15
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However, by way of example, the OSC will admit expert evidence in limited
circumstances, although the use it makes of that evidence will vary. Recently, in the Biovail
case, the OSC accepted expert evidence in respect of its materiality assessment. Ultimately,
though, the OSC found that while the evidence was useful for the purpose of identifying the
relevant issues that it ought to consider in making its own assessment, the conclusions given by
the experts on the issue of materiality were not helpful. %

The current state of affairs appears to be that there is some scope for a respondent to
bring expert testimony on narrow issues, either ones of considerable complexity (such as trading
analysis), or for the purpose of “identifying issues” for the Commission. However, the OSC is
not always going to be willing to accept that evidence. Because of the expert status of
administrative tribunals, there will be almost no scope for a respondent to argue that the
prosecution has failed to prove its case by its failure to call expert evidence on issues central to
the tribunal’s mandate.

One further issue to be considered is the use of ‘quasi-experts’ by the prosecution. For
example, in the OSC context, Staff often relies on its internal investigator, ostensibly a fact
witness, to give, for example, accounting evidence, calculations of losses to investors or gains by
the respondent. Staff has used court-appointed receivers who are viewed as possessing inherent
credibility and independence for similar and even more extensive purposes. In such
circumstances, the respondent might not have the opportunity to call a responding expert on the
basis that the investigator has not been presented as an expert per se, and will be limited to cross

examination of Staff’s witnesses on those issues.

?1 Re Biovail Corp., 2010 LNONOSC 729 at paras 211-214.

16
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Disclosure of the Defence Case

In an apparent effort to increase efficiency, the OSC has instituted various pre-hearing
procedural requirements which differentiate administrative hearings in that context from many
other proceedings. In particular, respondents are required to provide witness lists, “will say”
statements and lists of all of the documents they will rely on in their defence of the matter, in
advance of the hearing.?” In essence, respondents are now required to provide a ‘roadmap’ to the
defence of their case before the hearing has commenced.

The potential unfairness that can flow from the ‘efficiency initiatives’ discussed above is
shown by the recent effort by OSC Staff to use their powers of compulsion to examine defence
witnesses after the delivery of witness lists. By doing so, OSC Staff obtains “discovery” of those
witnesses, not for the purpose of investigating a potential breach of the Securities Act, but for
specific use at the hearing. In the case of Re Waheed,” the OSC quashed a summonses
compelling two witnesses named on the respondent’s list of witnesses who Staff only sought to
interview shortly before the commencement of the hearing on the merits, despite their lengthy
investigation into the matter. The two respondent witnesses in Re Waheed were lawyers that
were being called by the respondent to establish reliance on legal advice. The OSC rejected Staff
counsel’s reliance on previous decisions that characterized the power to compel testimony as
investigatory in nature and held that, in Re Waheed, the proceeding had moved past the
investigative stage and Staff counsel were, in fact, inappropriately relying on their investigatory

powers to prepare for the merits hearing. However, the OSC fell short of establishing a clear rule

22 Ontario Securities Commission Rules of Procedure (Amendment and Consolidation as of April 8, 2014), Rules
4.3 (Disclosure of Documents or Things) and 4.5 (Witness Lists and Summaries). Rule 4.3 disclosure is required a
minimum of 20 days before the merits hearing and Rule 4.5 disclosure is required a minimum of 10 days before the
merits hearing.

%% (2013), 36 OSCB 1071.
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prohibiting Staff counsel from relying on their power to compel testimony from witnesses in
advance of hearings:**
I accept that Staff's investigation in this matter may be ongoing and that there is no legal
barrier to the investigation continuing. However, for Staff to be permitted to proceed with
a compelled examination at this late stage in the proceeding, it is not sufficient for Staff
to merely assert that the examinations are for the purpose of an ongoing investigation.
In my view, Staff is attempting to exercise its investigative authority on the eve of the
Merits Hearing in order to examine witnesses who will be testifying on behalf of the

Respondents and | find that such an exercise of its investigative authority is
inappropriate.

It may also be relevant that the summonses at issue in Re Waheed would have compelled
testimony from former legal counsel for the respondents, which may have heightened concerns
about the appropriateness of such a practice. It should also be noted that, given that Staff’s
investigations are subject to strict confidentiality requirements, the respondents are usually
unaware that further summonses have been served. As a result, respondents generally do not
have the opportunity of launching a challenge to those summonses as being a breach of

procedural fairness.

Conclusion

Defending respondents in administrative proceedings has always been difficult and does not
appear to be getting any easier as tribunals and courts progressively loosen the evidentiary rules
that limited the use of certain evidence by the prosecution. Tribunals are meant to function
efficiently as compared to courts, given, among other things, their expertise and less-stringent

evidentiary rules. The power to admit all manner of hearsay evidence and the requirement for

2 |bid at paras 27-28.
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pre-hearing disclosure by respondents clearly adds to such efficiencies by, among other things,
encouraging a narrowing of issues and evidence prior to the hearing itself. The question
however, is whether the pendulum has swung too far in favour of efficiency and away from the

principles of procedural fairness, natural justice and the ability to make full answer and defence.
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CL-09-23 Nicholas Leblovic delegation notes

Zoning Clearance Certificate Requirements — Low Density Residential

ACCESSORY DWELLING UNITS

Checklist to be submitted with Consolidated Pre-Building Permit Application

Zoning Requirements Applicant’s | Staff review
response (Vor n/a)

Zoning of property: only permitted in R1.1, R1.2, R2.1, R2.2, R2.3,
R2.4, R3.1 and R3.2 zones

Type of dwelling: only permitted in detached dwellings

Lot Width: minimum lot width of 15 m required

e Exception: Accessory dwelling units on lots less than 15 min
width may be permitted if the dwelling was established and
contained an attached garage with a minimum internal width of 6
m prior to April 28, 2008

Accessory unit as percent of total floor area:

¢ The floor area of the accessory dwelling unit cannot be more than
40% of the total floor area of the entire residential building. (A
finished basement forming part of a dwelling unit is defined as
floor area).

Area of rear yard amenity space: minimum 135 m? required

¢ Includes open spaces, patios and balconies

o Excludes area occupied at grade by buildings, parking and
driveways

The accessory dwelling unit shall have its own exterior entrance

separate from the exterior entrance to the principal dwelling unit.

e The separate entrance to the accessory dwelling unit shall not be
located on any elevation of the building facing a street.

e Access to a principal and accessory unit through a common
vestibule is permitted.

Number of Parking Spaces: 3 parking spaces are required (2 for
the principal dwelling and 1 for the accessory unit)

Parking for the principal dwelling and the accessory dwelling unit shall
not be permitted in that portion of the rear yard defined as the area
between the extension of the two lines projected backward from the
two side walls of the dwelling

Site Plan/Survey Requirements Applicant’s | Staff review
(Plans must be prepared in metric) initials or n/a | (v/or n/a)

Copy of an existing survey issued by an Ontario Land Surveyor (OLS)
e The survey is used for reference purposes and must include

Revised July 2021
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legible property dimensions

Site Plan prepared in metric and printed to scale with legible
dimensions; recommended scales are 1:100, 1:200, 1:250 and 1:300

Provide lot width and depth dimensions

Show location of separate exterior entrance for accessory dwelling
unit

Provide dimensions and calculations for rear yard amenity area

1. List total floor area of building measured from outside wall to
outside wall

2. List total floor area of accessory unit measured from outside wall
to outside wall OR outside wall to midpoint of shared walll

3. Calculate floor area of accessory unit as a percentage of total
building floor area

Driveways and walkways: see Part 1, Section 2.24 of Zoning By-law

1. Dimension driveway length and width (width is measured at the
widest point and perpendicular to the direction of travel)

2. Dimension walkway widths at the widest point and perpendicular
to the direction of travel

Parking Spaces: show parking space locations and dimensions
e minimum width is 2.75 m and minimum area is 16.5 m? per space

o label parking spaces “A” for accessory unit; and “P” for principal
dwelling unit

Floor Plan Requirements
(Metric dimensions must be included)

Applicant’s
initials or n/a

Staff review

(Vor n/a)

Provide floor plan for each floor, including basement

Label all rooms, decks, porches, balconies

Provide all outside dimensions

If the basement is partially finished, provide internal dimensions and
floor area for the finished section measured from outside wall to end
of finished floor space or to midpoint of internal wall separating
finished and unfinished space

If applicable, provide internal dimensions of common/shared areas
measured from outside wall to midpoint of internal wall

Provide internal garage dimensions (width and depth) measured from
inside wall to inside walll

Show location of separate exterior entrance for accessory unit

Outline accessory dwelling unit

Elevation Drawing Requirements

Applicant’s
initials or n/a

Staff review

(Vor n/a)

Provide all elevations (front, rear, right, and left)

Revised July 2021
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Show location of separate exterior entrance for accessory unit

Definitions:

Accessory Dwelling Unit
One self-contained dwelling unit created through converting part of or adding on to one existing
detached dwelling unit, also referred to as an additional residential unit in the Ontario Planning Act.

Dwelling Unit

A self-contained room or suite of rooms located in a building or structure that is operated as a
housekeeping unit and is used or intended for use as residential premises by one household and
which contains kitchen and bathroom facilities that are intended for the exclusive use of that
household . . .

Notes:

1. If applicable, Committee of Adjustment File No. Date of decision:

Note: Variance must clear appeal period and be final approved prior to issuance of
Zoning Clearance Certificate

2. See Zoning By-law 2020, Part 2, Residential Zones Tables 2.3.1 and 2.3.1.1, and Part 16,
Definitions, for complete information on accessory dwelling units

Revised July 2021

22



Renovation and Conversion of
Robert Bateman High School

EICS-01-23

Direct to Council
April 18, 2023
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At EICS March 2 2023 Confirmed March 21

* Direct the Executive Director of Environment, Infrastructure &
Community Services, to work with the Director of
Transportation, and the Executive Director of Community
Planning Regulation and Mobility to report back to council by
Q4 2023 with costs and timelines related to alternatives to
accommodate additional parking for the Project inclusive of
Phases 1 and 2 that minimizes impact to the existing
greenspace, including but not limited to:

1.Amending the city-wide zoning bylaw related to parking or
granting council Public Authority to amend the requirements
where circumstances warrant.
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From EICS-01-23

e Site and parking adjustments to meet tenant and zoning
requirements.

26



Site Plan L-101 For Addendum 5 23-03-17
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Site Plan 2023-3-17 Detail
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Site Plan C2.1 2023-3-24 Addendum
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Detail C2.1 2023-3-24
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Also EICS March 2 2023,Confirmed March 21

* Direct the Executive Director of Environment, Infrastructure &
Community Services to report back to committee in Q2 with an
overall timeline of tender, construction, and decision points for
committee and council, for both Phase 1 and Phase 2 (SD-11-23);

 Why is the requested timeline not included in this report? It would
appear to be particularly relevant with respect to the Parking spaces
that are being include as part of the tender.
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So What is Being Approved Today?

* From the tender documents and the information in the report it
looks like the 150 new spaces and the destruction of the soccer pitch

* Did the engineering staff just ignore the council directions of March 2

* How come they can’t provide a report of what is actually being
approved for phase 1°?

* Why has there been no opportunity for the public to question staff on
this multi-million dollar project.

e Council talks big about public engagement but doesn’t walk the talk.
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Recommendation

* | recommend that council refer this report to the EICS on May 4 which
is where it belongs.

* | further recommend that council direct staff to have the details of
what is being approved regarding the parking available as a drawing
at the EICS meeting.

* Lastly the staff should provide the detailed timeline requested
before council approves the tender.
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In this meeting Council does get an answer.

* Direct the Director of Recreation, Community and Culture as part of
the upcoming Parks and Recreation Culture Asset Master Plan review
to report on emerging community outdoor recreation needs and how
they might be accommodated on the Bateman site (SD-10-23); and

From the Park Provisioning Master Plan.
. 1 rectangular sports field per 3,500 people (unlit unit equivalent)

So up to 20 new sports fields required base on the 70,000 population
increase. Bateman can be one of those fields.
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Another Pitch Being upgraded in Mississauga
S1.3 Million opening this year.
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